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fathomswill benefit thespeciesbecause
~tincludesadditionalareasthatmay
requirespecialmanagement
considerationor protection.Also, NMFS
is addingMareReefto theareas
designatedascritical in the
NorthwesternHawaiianIslands
(NWHI).
DATE: Thisrulebecomeseffectiveon
June27. 1988.
ADO~ESS:Dr. Nancy Foster,Director.
Office of ProtectedResources,NMFS,
Washington,DC 20235.
FOR FURTHER INFORMATION CONTACT:
JamesH. Lecky,NMFS, Southwest
Region,TerminalIsland,CA 90731,213—
548—2518;orMargaretLorenz.Protected
SpeciesManagementDivision. NMFS,
Washington,DC 20235,202-673—5349.
SUPPLEMENTARY INFORMATION:

Background

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226
[DocketNo.70639-80601

Critical Habitat;Hawaiian Monk Seal;
Endangered Species Act

AGENCY: NationalMarine Fisheries
Service(NMFS), NOAA, Commerce.
ACTION: Noticeof final rule.

SUMMARY: NMFS is extendingcritical
habitatfor Hawaiianmonksealsfrom
10 to 20 fathomsinall areaspreviously
designatedas critical. NMFS believes
the designationof critical habitatto 20

After thefinal rule designatingcritical
habitatout to 10 fathomswasissued
(April 30, 1986, 51 FR 16047).NMFS
continuedto examinethebasisfor its
decision.Of particularconcernwas
whetherareasbeyond10 fathomswere
inneedof specialmanagement
considerationor protectioneithernow
or in thereasonablyforseeablefuture.

After inviting commentson whether
theareabetween10 to 20 fathoms
aroundtheislandsmayrequirespecial

•managementconsiderationorprotection
andreviewingour earlierdecision,
NMFSproposedregulationsthatwould
extendthedesignationof critical habitat
out to 20 fathomsin all areascurrently
designatedas critical andwouldinclude
MaroReef(January8, 1988).

All commenterson theproposedrule,
excepttheStateof Hawaii, favored
extendingcritical habitatout to 20
fathomsandincludingMaroReefin the
areasdesignatedascritical. The State
believesthereis insufficientevidenceto
show thatwatersfrom 10 to 20 fathoms
deep,oraroundMaroReef, are
particularlycritical, andtheybelieve
thereis no legal basisfor theproposed
rulemaking.TheStatedid notagreewith
theoriginal designationof critical
habitatin theNWHI. In this case,the
Statebelievesthat, to date,therehas
beenno convincingdemonstration
throughthebestavailablescientific
evidenceof a needfor critical habitat
designation.However,basedon thebest
scientific dataavailable,NMFS believes
that thereis sufficient justificationto
designatecritical habitatout to 20
fathomsandto includeMaro Reefin the
designation.The componentsof monk
sealhabitatidentified in the FEIS
includeforagingandbreedingareas,
puppingandmajorhaul-outsites,and
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nearshorewatersusedby femalesand
pups.

Commentsfavoringtheextensionof
critical habitatwerereceivedfrom the
U.S. Departmentof theInterior, the
HumaneSocietyof theUnited States,
theSierraClub Legal DefenseFund.
Creenpeace,the Committeefor Humane
Legislation. theCenterfor
EnvironmentalEducationandone
individual.However,Interior statedthat
they disagreedwith the assessment
containedin theproposedrulethat the
MineralsManagementServiceis oneof
theFederalagenciesmost likely to be
affectedby thedesignationof critical
habitat.Interiorbelievesthecontention
that theremay be conflictsbetween
deepseabedmining andmonk seal
critical habitat is not supportedby any
availablescientific andcommercial
data.

NMFS agreesthatdeepseabedmining
itself probellywill notaffectmonk
seals.However, thedeveh~pmentof on-
or near-shoresupportfacilities may
affect monk seals.If so, and if these
facilities weresubjectto Interior’s
jurisdiction, it would be necessaryfor
MMS to consultwith NMFS.

The actionNMFS is taking is
describedin AlternativeOneof the
Final EnvironmentalImpactStatement—
ProposedDesignationof Critical Habitat
for theHawaiianMonk Sealin the
NorthwesternHawaiianIslands(May
1986). NMFS especiallyfocusedon the
extensivecommentsregardingtheareas
that may needspecialmanagement
considerationor protection.The
designationof critical habitat to 20
fathomsaffords substantialprotection
for theHawaiianmonk sealand
includesareasthatareboth essential
andin needof specialmanagement
considerationor protection.The
additionalareasincorporatedin this
designationconsistprimarily of foraging
habitat.

To determinewhat portion of the
monkseal’srangecontainshabitat that
is consistentwith the definition of
“critical habitat,” NMFS reviewedthe
availablebiological information,
commentson the Supplemental
EnvironmentalImpactStatement,the
managementrecommendationsmadeby
the RecoveryTeamandthe Marine
Mammal Commission,the comments
receivedin responseto theadvance
noticeandtheproposedrule andthe
record of EndangeredSpeciesAct
Section7 consultationson Federal
activities in the NSA’HI.

Thereareno inherentrestrictionson
humanactivitiesin anareadesignated
ascritical habitat.However,whenan
areais designatedascritical, all
activities that takeplacein that areaare

affectedif they areauthorized,funded,
or carriedoutby Federalagencies.
Critical habitatdesignationnotifies
Federalagenciesthatalisted species
depeixison a particularareafor its
continuedexistenceandthatany
Federalactionthatmay affect thatarea
is subjectto the consultation
requirementsof Section7 of theESA.
Any Federallycontrolledactivity may
be conductedin an.areadesignatedas
critical habitatif the authorizingFederal
agencydeterminesthroughtheSection7
consultationprocessthat theactivity is
not likely to jeopardizethecontinued
existenceof thespeciesor resultin the
destructionor adversemodificationof
critical habitat.Activities that are
conductedby stateagenciesor the
privatesectorwithout Federal
involvementmaybecarriedout without
regardto Section7 althoughother
provisionsof theESAandetherFederal
andStatelaws mayimposeprohibitions
on activities resultingin thetaking of
endangeredor threatenedspecies.

HawaiianMonk SealBiology
The biology of theHawaiianmonk

sealis discussedin theSupplemental
andFinal EnvironmentalImpact
Statements.Thediscussionincludesthe
history of exploitation,trendsin
populationsize, currentstatusof the
population,life history parameters.
habitatrequirements,andbiological
problemsconfrontingthespecies.
Furtherinformationis availablefrom the
Draft EnvironmentalImpactStatement,
theRecoveryPlan,and the5-yearStatus
Reviewfor theHawaiianmonk seal.A
summaryof researchstudiesconcerning
habitatrequirementsof theHawaiian
Monk Sealwasprovidedin the
proposedrule.

This final ruledesignatesascritical
habitat for theHawai’anmonk sealall
beachareas,including all beachcrest
vegetationto its deepestextentinland,
lagoonwaters,andoceanwatersout to
adepthof20 fathoms,aroundKure
Atoll, Midway Islands(exceptSand
Islandandits harbor).PearlandHermes
Reef,Maro Reef. Lisianski Island.
LaysanIsland,GardnerPinnacles,
FrenchFrigateShoals,NeckerIsland,
andNihoa Island. Referencesto beaches
or beachareasinclude all sandspits
andislets.

Effect of theRulemaking

This actiondirectly affectsonly
Federalagenciesandthosewho need
Federalauthorizationor fundingfor
their actions.It doesnot affectStateand
local governmentactivities or private
actionswhich do not dependon or are
not limited by Federalauthorization.
permitsor funds, althoughotherlaw

mayprohibit actionsthatresult in the
taking of endangeredor threatened
species.However,many of the activities
in theNWI-II aresubjectto some
Federalcontrol andcouldbe affected.
Section7 of theESA requiresFederal
agenciesto consult with NMFS to
ensurethat anyactivity funded,
authorized,or undertakenby them is not
likely to jeopardizethe continued
existenceof endangeredspeciesor
resultin thedestructionor adverse
modificationof critical habitat.

Currently,Federalagenciesare
requiredto consulton actionsthatmay
affectHawaiianmonk seals.The
extensionof designatedcritical habitat
requiresFederalagenciesto evaluate
their activitieswith respectto critical
habitatto ensurethat theseactivities
arenot likely to result in thedestruction
or adversemodificationof the critical
habitat.in mostsituations,consultations
arerequiredevenif critical habitathas
not beendesignatedbecauseactions
that affectcritical habitatarealsolikely
to affect themonk seal.Therefore,
expandingthedesignationof critical
habitatdoesnot substantiallyaddto the
Federalagencies’responsibilitiesand
doesnot haveanysignificantadverse
economicimpactson Stateor private
entities including small businesses.
Extendingthe designationof critical
habitatwill assistFederalagenciesin
evaluatingthepotentialeffectsof their
activities onmonk sealsandin
determiningwhenconsultationwith
NMFS would be required.The Federal
agenciesmost likely to be affectedby
this designationinclude theU.S. Coast
Guard,U.S. Navy, U.S. Fish andWildlife
Service,MineralsManagementService.
WesternPacificRegionalFishery
ManagementCouncil,andNMFS.

This final rule is not expectedto have
anydirect impact on fisheriesin the
NWHI. Theonly direct economiccosts
arethoseassociatedwith more
extensivemonitoring of Federal
activities by NMFS orwhenother
Federalagencies.afterareview of their
activitiesin theNWHI, must take
certainadministrativeactions.Since
Federalagenciesarerequiredto conduct
Section7 consultationsfor activities
that mayaffectHawaiianmonk seals
andconform to NationalEnvironmental
Policy Act (NEPA) requirementsfor
actionsthat significantly affect the
quality of the humanenvironment,any
additional costsareexpectedto be
minimal.

Classification

For reasonsdiscussedin Effects of the
Rulemaking,theNOAA Administrator
hasdeterminedthat this is not a major
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rule requiringa regulatoryimpact
analysisunderExecutiveOrder12291.
The regulationsarenotlikely to resultin
(1) anannualeffecton theeconomyof
$100million ormore; (2) amajor
increasein costsorpricesfor
consumers,individual industries,
Federal,State.or local government
agencies,orgeographicregions;or (3) a
significantadverseeffecton
competition,employment,investment,
productivity, innovation,oron the
ability of United States-based
enterprisesto competewith foreign-
basedenterprisesin domesticorexport
markets.

Further,theGeneralCounselof the
Departmentof Commercehascertified
to theSmall BusinessAdministration
that this rulewill not havea significant
economicimpacton a substantial
numberof smallentities asdescribedin
theRegulatoryFlexibility Act.
Therefore,a regulatoryflexibility
analysisis not required.Thisruledoes
notcontaina collectionof information
requirementfor purposesof the
PaperworkReductionAct of 1980.

This final ruledoesnotcontain
policieswith federalismimplications

sufficientto warrantpreparationof a
federalismassessmentunderExecutive
Order12612.

NationalEnvironmentalPolicy Act

Draft, draftsupplemental,andfinal
environmentalimpactstatementswere
preparedon theaction to designate
critical habitatout to 10 fathoms.This
proposedactionto extendcritical
habitatto 20 fathomsis analyzedas
Alternative Onein theFEIS.

List of Subjectsin50 CFR Part226
Endangeredandthreatenedwildlife,

marinemammals.

Dated:May 19, 1988.

JamesE. Douglas,Jr..
DeputyAssistantAdministratorfor Fisheries.

PART 226—EAMENDED]

Accordingly, Part226of ChapterII of
Title 50 of theCodeof Federal
Regulationsis amendedasfollows.

1. Theauthority citation forPart226
continuesto readasfollows

AuthorIty: 16 U.S.C.1533.

2. Section226.11underSubpartB is
revisedto readasfollows;

§ 226.11 NOrthwesternHawaiianIslands.

HawaiianMonk Seal

(MonachusschauinslandI)

All beachareas,sandspitsand islets,
including all beachcrestvegetationto
its deepestextentinland,lagoonwaters,
innerreefwaters.andoceanwatersout
to a depthof 20 fathomsaroundthe
following:
KureAtoll (2824’N, 17820’W)
Midway Islands,exceptSandIslandandits

harbor(2814 N, 177’22’ W)
PearlandHermesReef(27’55’ N, 175’ W)
Li8ianski Island (2848’ N, 17358 W)
Laysan Island (2548’ N. 171~44’W)
Maro Reef(25’ZS’ N. 17O~35’W)
Gardner Pinnacles (2500’ N, 168’OO W)
FrenchFrigate Shoals(23’45’ N, 166’OO’ W)
NeckerIsland(23’34’ N, 16442’W)
Nihoa Island(2303.5’N, 181’55.5 WJ.

BIU.ING CODE 3510-22-M
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